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Steven L. Zinter
Circuit Court JUdge

WEST Communications, Inc., are hereby affirmed.

The Court, having reviewed the record of the Commission and having considered

ORDERS that the Findings of Fact and Conclusions of Law and Orders

Dated this 18th day of February, 1998.

/s/STEVEN L. ZINTER

disapproving the sales of the Timber lake, Mcintosh and Morristown exchanges by U S

decision. pursuant to SDCL 1-26-36 hereby

the briefs and arguments of the respective parties' counsel and based upon its bench

Decisions and Orders that this appeal arose.

Mcintosh and Morristown exchanges on August 22, 1997. It is from those three Amended

Decision, Order and Notice of Entry of Order for each of the sales ·of the Timber Lake,

remand, was reconsidered by the Commission. The Commission issued an Amended

was given on March 11, 1997. This matter, in accordance with the Court's directive on

122. The Court entered an Order of Remand on March 0, 1997. Notice of Entry of Order

ATTEST:

by Is/SHARO~ MCENTAFFER, De~uty

(SEAL) ~:ate of South Dakota 1: 5S

County of Hughes 5
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1
EXHIBIT

1~-97RESOLUTION NO

WHEREAS, the Standing Rock Sioux Tribe] Council pursuant to the amended Constitution
o[ the Standing Rock SiOtlX Tribe. Artiele lV. Section Ho), l(e), 1(g) and Hi) is authorized
10 negolioie with federcrL Stoie and local governmenl3 c:nd olhen; on behaU or the Tnbe;
is empowered to promote and protect the health, education and general welfare of the
member of the Tribe and to administer such servtces as may contribute to the socfal and
economic advancement of the Tribe and Its members; and is further authorized 10

encourcrge and foster the arts and tracllUons of the SiolJ..'X Indians; and Is further
empowered to manage. prateel and preserve the natural resources of the Standing Rod::
Raservation; and

WHEREAS, the Slo.nrllng Rock. Sioux Tribal Council has considered the request of the
Ch~ye!l1l8 River Sioux Tribe locoicd adjacent to the Standing Roc~ Sinll'X' lndlcm
Reser'lTalion in Soulh Da.kota for a "Certificate of Conuen1ance and Nece~:5ily to own,
constnlct rnainta:m. and operate a Telecommunications Systems" on the Cheyenne River
Sioux Reser..-olicn and witrin areas of the Standing Rock Sioux Indian Reservation as
well: and

WHEREAS, it is the intent of the Standing Rock Sio\.L'( Tribe to proceed with pla:nn1ng. and
developing of its own utilities to indudg a telephone compCIl"lY serv1ng the Standing Rock
Sioux Indian Reservation in a timely basis; and

WH£REA.S, the Standing Reck SlOW( Tribe is an un.1ncorporated Tribe of Indians, havtng
accepted the Indian Recrgcmizatlon Act of Tune 18. 1934. with the exception of Miele 16:
and the recognized governing bcdy of the Tribe Is known a3 the Standing Rock Sioux
Tribal Council: and

VV'HEREAS. although the 'friba:! Code of Justice of the Slanding Rock Sioux Tribe doss not
now prov1d~ Iu! It It,:, uullludly kJ' U.<:> ;.!>~ll.:n'\-=~ d "CortiIi~CTtoo of Con'lOnigncQ r::tI'l.(i

Necessity", the StandIng Rock Siou::l Tribal Council does reahze the need of the
Cheyenne River Siou,"( Tribe for a Standing Rock Sicux Tri.bal Certificate of Convenience
and Necessity to operate a lelecoITununicotlons system on lhe Standing Rock Siou:J::
Indian Reservation: and

BE rr fURTHER RESOLVED, this provisional Certilicole is issued wilh the understanding
thel the Standing rock :::;ioux Tribe shall be con:mlted by the Che~tUl~ Ri"'e' Siul.lJ:: Tribe
011 oil a=pecte of thQ tc!ccommunicr::rt!ons:: ~y~l~m5 b'?inQ Qpeml,p'r1 within the Stondlnq
Rock SiULL~ LlLlian ne:l~rJ'Crtjon10 !hQ appropriate Tribal representr.:rtive(s): and

NOW THEREfORE BE IT RESOLVED, that the Standing Rock Sioux Tribal CouncU does
h~t'ebi' QUlhorit!o, by truE N.olution. for '~~llrmr.p. ill \I pmvisional CE;1rtificate of
Convenience and l~ecesEity tu 111l: Ch';'yo:::I1n,; River Sio~ Tribe to operate a
telecommunicnUons system on the StandlrlCj H.uCk SiUWl liKlion n",:serJotion; and
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RESOUITION NO. 15:1-97
Page 2

8E n' FU'ffl1!ER RESOLVED. that the Olairman 0l1d lhe Secrelary or the Tribal Council
are hereby authorized and instructed to sign this resolution for and on behc:lI of the
Standing Rock Slowe Tribe.

CERTIFICATION

We. the undersigned. Chairman and Secretary of the Standing Rock SioIJ."'tTribal Council
does hereby certify that the"ribal Council is composed of 17 members of whom ---l.3..
were present constituting a quorum at a meeting thereof. duly and regularly called.
noticed, convened. and held on the 2nd day of APRIL. 1997. and that the foregoing
resolution was duly adopted by the affirmatm! vote of 9 members, with 3
opposing. and wHh I not voting. TIiE CHAIRMAN'S VOTE IS NOT FEQUIRED.
EXCEPT IN CASE Of A TIE.

DATED THIS 2nd DAY Of APRIL, 1997.

ATI::ST:

-BL·. M.c~
Elaine McLaughlin. ~ecre a:ry
Standing Rock: Sic:~~::wal Council

.. ~ -.- ':".'..- -..

-(OFF1CJAL 'I'RIB~-SF.AU

.'...... _--- .... .

,



6059641003 eRST GAS & CAT~ T~ 375 P134 JUN 132 '97 11:36

Owl River Telephone. Inc.
Board of Directors Resolution No. 97-05-28-07

1'1l0CEDURES FOIl RESOLUTION OF OfSl'UTES

"lid without IIIe exlellor bOl/nclarlo.3 of Ihe Cheyenno Rlyer Indian Relervallon

owned "nd operatc,1 by the Telephone AlIlholliy.

The Cheye,ulo nlver Sioux Tribe Talophona AUlhorily (''Telephone Authority") adopl.

MJn J01HZATION.s~c. I.

(Ill The Telcphone AlIlho,Ily Is chartered by Cheyenne nh,er SIOlllC T.lb"l Ordinance No.

AlIlhorlty's (lrovlsion orlelccotnl1\lIl\lcuioll! services to IU subscribers oflelcphonc c~chan8ea

"lis Resolullon to cstalJllsh (lroccdures for resah,c1an ordlspUlU rCSlrtJlng Ihe Telephune

24, lind" aulhnriztd IInticr thai tllbnl ordinnnce 10 own and opeute telephone exchanges within

fl) Cnlulslellt wllh ih slllhorlty under Cheyenne Itlver SlanlC Trlllal Ordinance No. 24,

Orllinlflce No.2" tn sue Dnd l,e sued '" 1Is CUlllOlate ""J1lC "lIon Illy cantllcl, claim Of aLligation

1I

EXHIBIT

l'URrOSE..SEC. 2.

(e) The Telephone AUlhorily h nlso authorized by Cheyenne River Sioux Tlib.1

<b) Tho Telephollll AUlhnrlly h Iiso authorized by Cheyenne River Sioux Tribll

Iui,ing uul or 113 aCllvlcic:, rellllilln 10 the "rovlalorl or lc:lccorntllun.lclIllon. Jervlc;cs,

Ordl/lance No. 2·t 'n Inke such fill1her Ic,Inn! u ate commnnly enSlscd In by corponte bodies of

Directors of Ihe Tdcl,hone Aulhorhy decm, neec!ury ~l1d IPI'ropcll\te.

simitRr chancier I! the Board of Directors or,lIe Telephone Aulllnrily, Ind which the Doanl of



2

(a) The Telephone AUlhoJity shAll hi,e an Imlc:penucflt HeRring Eumlner to hear di,putc3

bfoucht by subsctibccs 10 telephone: cltchnnfies owncd ltlld opCfllted by the Telephune AUlhuJity

I eh'live to the provi!'liun or telec:onUlIUllicalions services by the Telephone Authority.

(I) The Independent Hearing Exnminer shl\/I not be a member ofthe Cheyenne

River Siom:.:rribc. but shill! hitve eXllerien~e in \lnu be f:unilil'lrwilh dispule resolution processes.

IUN 02 '97 11: 36375 P05eRST Gi=lS & Ci=lTV TV

INDEPENDENT llliARJNG EXM,.UNER.SEC. 3.

Dr lin hIllY 8, 1997

the Telephone Authority IldOplll these dispute resolu~ionprocedures in order to provide a forum

1/1 wltidl all subscribers 10 telephone exchlUtgc:s owned Alld operated by lhe T c:lcphorr~ i\utlsol ity.

whether within or without Ihe exterior boundnries uf the CheycMc IUver Indinn RC!lcrvntion, may

present their disputes and seek redress thereof.

(b) Consistent wllh Its authority under CheyelUle River Sioux TribRl OrdinMce No. 1<f.

tlte Telephone AUlhority waive.! its irttrrlUnity frolll suit irl lite Cheyenne Rivc;r Slow:: Tribal Court

for the limited p\lrpose ur pfo,,;ding all subscJiuc:n 10 telephone exchanges ownc:d i\nd t1peratcd

by the Telephone AUfhority wilh 0 lIlenns orredrcs!I fOf dispule, regarding the provision of

teleCOllllnunicllLions service! by the Teler1hulle Authority, Sudl Jedfe!! shall f10f Include money

dltmllgc~ nl'Rrt 0'0111 the relmhurscment of funds rrcviou!lly poid to the Telephone Authority by nn

aggrioved subscriber.

(c) The l'f()cel'fmes for heAring and resolving dIsputes sef forth herein are infended fa

,lfovidc nil sulsscribcrs 10 telephonc exclumgcs OWllcd Olnd operated by the Telephone Authority

with due proces3 oflaw,

6059641003
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Dlnn May 8, 1997
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(2) The Bonrd ofDireetors ofthe Telephone Authority ,hall determ.ine in 113 sole

dIscretion whether to !lire nn Independent Hearins Ex:un1ner for fl specific lime period to hear

vn,ioml di.!lflute!, or 10 hire An Independent Hearing Exnm.lrler for CIlch specific di~l'llle. The

Boord ofUirec:lors of the Td~!,hol1e Authority sltRll also determine in its sole dlscrellon the

manner and nlnonn! of r.OlllPCIIS:tt!ClrI !lte Telephone Authority shan pay the ImJcpcndeut Huring

EX:llllincr.

(b) The Independent He"ring Examiner shall first cOl1slder My dispute regstdillg the

provhlion ofleleco"'lIlunicl1litll1~~crvicc!by the Telephone Authority. Such firsl hearing lIh_lI be

in the nature of lU1 "chnl"l!t r"live proceeding.

(c) The subscriber Of sub,cribctlJ of. telephone exchlloge owned nne! opcr"led uy the

T~lephoneAuthority seeking resolution or a dispute regarding the provision of

tcleCOIlUll\1ltlt:l\tlollS service, by the Telephone Authority h\BY present evidence ~nd testimony

SUPPoltlng hh. her or their position in I1ny di~ptlte wilh the Telephone AulhOlity, and frlay be

reprr.scnlcd by COt/IISc! In'lorc the Independent Hearing .I!xruniner.

(d) "he TeJenhone Authority may preSefl! evidence and testimuny in its defense and m~y

be represented by counsel before the Independent IJearing ExamIner.

(e) Ancr due c:of!~;del'ltion of the facts underlying it dispute, aud lhe te~tinlo"y I\nd

evidence "resenterl by the pArlies 10 dispute, the Independent Hearing l!~~llIine( shAll render a

decision.

_ (I) All decisioll' rendered by the Inclepelldcnl JIC3ling EX"llliner shuH be binding

"3

\\>
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Dran May 8, 1997

lipan the ,uuscf;ber or s\lu5cribcn bringing Ihe di,pute nnd upon the Telephone Authority, unJe.u

the subscriber or SubsCfibers of n telephone e:cchlnge owned and operated by the Telephone

Authority, or the Telephone Authority seeb review of the de<:lslon of Ule Independent llearlng

EX;Ul1iner in the Cheyenne River Sioux TrlbaJ Court pursua.nt to Section '1 of this Resolution.

Telephone AUlhozity fbr public impeclion.

",rltlns lind shall be 5crved by U.S. ".fail upon ftJl panles to disputes before the Independent

JUDICIAL REVIEW OF INDEPENDENT HEARING EXAMINER
DECISIONS.

SEC. ...

(2) All declslons rendered by rhe Independent Hearing EXRmincr ,hall be in

(e) All evidencc and tcslimuny ptescntcd to the Independent JleAring E;tII.miner ,haJJ

,,130 post all wrll/en decisions fOI' <1 rensonable lime In :t conspicuous plac:e In Ihe offiees oCthe

.!Jr-..1r!ng E:-<,IIl1lncr, <1l1d IIpOI1 /he Telephone Authority. The Independenl Ilearlng EX;ullillcr shAll

become pout or the: ..dlllilli,trl'llive record underlying 111e: di'r,ute.

(It) If, I10cr hnving exhAusted IIdllliniSlflllive remcdie. lIS pro ....ided by Section J of lhis

Resolution, the sub3criber or !ub!ctibcr! of D Ielephone exchange owned lU1d operated by the

Telephone Authority, or the Telephone Authority i, or are dluAlbued wilh Iho decision DC Ute

Independcnt Heilrlnc E~l'minel', the s\lbscriucl or subscdbers. or the Telel'lrulle Authority may

bring ;tit acllon ror Tcview of the It,depcndent Hearing Examiner', deci~iol1 in Ihe Cheyellne River

Sioux Tribnl Cuurt wifhin 30 dl\Y~ of lhe iS5u:tnce of the Independent J [caring Examiner',

decil'lion.

(I) The flarty seeking review of a decisiun of the lndepender't Hearing E~anuncr



6059641003 CRST GAS & CATV TV 375 P0S JUN 02 '97 11:37

DrUl May 8, 1997

mUlft fiJe II "etition for review ofsuch decision 'With the lndepetldcnt Ile:uing E."(~nJnerAnd th.

Cheyenne River Sioux Tribal Court, and must notify all pnrtie.! to the dispute regarding which the

Independent Hearing Examiner bsued such dedslon of the petition for review by scndi.ng aU

(lortiu. eoflY or tile petition tbr review by U.S. Mail.

(2) failure to seek review \vithin 30 uUy'J of the i:uuunce of Ilu: Imlt:ptmJent

Hearing Examiner's decision shnlI rC$ult in the finlliity or the decision.

(b) 1\ party rnllY !leek review ora decisiol1 oCtile Independent Hearing Examiner where

the rllrty 1l'!;!Iert!l Utat the decision was:

(1) Arbitrary, caprlelous, all abuse of discretion, or otherwi!lc not in accordance

with law;

(2) Contrary to the laws, regula(io/'ls and ordinances of the Chcycl\I1C River Sioux

Tribe" lind lIny Rpplicnble laws ofthe UnitcdSlntes; or

(3) Unsupported by substantial evidence and/or testimony prescnt~d to lhe

Independent Hearing EXlImiuer.

(e) Upon receiving f\ pelition fot review of II decision of lhe Jndcpendentllearing

Examiner, the [ndependenl Hearfng Examiner sh:rll fon"nHJ the adtnilli!llrlllive record to the

Cheyenne: River Sioux Tribal Court.

(d) Any review by lhe Cheyenne River Siou:.: Tribal Court DC A decision aftlte

111flcpc:nd<:nt HeRring EXAminer shllll be appellate In nature uI,on the standards set forth in

,ubsectiolt (h) of this section 4, ~h8" defer to the Independent HeMing Ex:uulner'a factual

5

I~



at least or whom shan not be rnenlbers unite Clteyclule RJver Sioux Tribe, ur elicit lc:lephone

Subscdber AdvIsory COl1u".Iltee members for II pel ied of ol\e ye"r. At the end of une yeu, the

BOftrd of Uireclou may nppoinl three lIeW Subscriber Advisoly COllul\jllec mcmbers, or may

JUN 02 '97 11:38375 P09CRST GRS & CRTV TV

SUBSCRIBER ADVISORY COMMl'n'EE.SEC. 5.

(8) There is hereby eSlablished II Sub5criber AdvIsory Conunillee.

delcrrnlnlltiOIlS. lind shah nol be de f10VO,

(I) The Subscriber Advisory Comtllillee 5luUl be eOnlprj~ed nflhree sub,eribetJ.

(2) Tile BottrU ofDlreclor! of the Telephone Authority sllnll '''I'0lnt the

exchange owned lU,d opera.ted by the Telephone Autllolily.

6059641003

dect to extend Ihe cUlrell1 IIlclllbelS' lert1l5 for lUI BddiliQllId yenr, nol to excecd three conllecutive

yentS of service,

(tl) The Donnl oftJireclol! of lIle Telephone Authority shall consull with the Sub.crlber

Advisory COlluuhlee 011 lilt Il1nlletll reJRted to:

(I) IlwJlosed incH!l!!e, i/llhe lales charged by the Telephone Authority for lhe

I" ovisiol1 of IclecOITlIl\unlcatlol1!l service,; and

(2) I'rtll'mlCd rc:t1\lctiolls in Ihe tdceonlll\unlcatlo", ~ervice:l IltU\(idcd by lha

Telephone AUlhority.

(c) The Board oCUileclors or the: Telephone Authority shAll c0l15ull with the Subscriber

AdvIsory committee prior 10 lalcillg allY orlhc actions described subseclloll (tJ) of lhi, section S.

6

Adopted: May lB. 1997

!(),1



officers who fix city phone rates. In a very real sense, municipal phone companies are

also self-regulated.

The Telecommunications Act of 1996 reinforces the Commission's obligation to

consumers. 47 U.S.C. § 254(b) preserves the primary functions of the Commission:

Nothing in this section shall affect the ability of the State to impose, on a
competitively neutral basis and consistent with section 254 of this section,
requirements necessary to preserve and advance universal service, protect
the public safety and welfare, ensure the continued quality of
telecommunications services, and safeguard the rights of consumers.
(Emphasis added.)

It is submitted that "protection of the public interest" includes (at least) ensuring the

fair, reasonable, and non-discriminatory delivery and pricing of telephone service to

-consumers. With that determination in mind, each of Appellants' contentions fail.

The patrons of the Timber Lake, Morristown, and Mcintosh exchanges are currently

served by U.S. West-a fully regulated company. Those subscribers for many years have

enjoyed the protection provided by regulatory oversight of U S WEST by the Commission.

Consequently, although CRSTTA "currently provides adequate service to its present

customers" the Commission recognized (correctly) that purchase by CRSTTA would

transfer all subscribers to service from an entity against whom they would have no

. recourse for price gouging, discriminatory pricing, inadequate service or any of the other

things for which the PUC ordinarily provides a remedy. The Commission (also correctly)

noted that nearly all subscribers would be unable to vote in tribal elections or vote for the

board of the CRSTTA. This is a recognition of the absence of any self-regulation

component in the proposed sale. The Commission concluded that non-Indian and non-

21



transactor-here, the wholesalers who sell to the Tribe or the consumers
who buy from the Tribe.

515 U.S. at 514. 3

Consequently, under Chickasaw if the legal incidence of SDCl 10-33 falls upon

CRSTTA, the tax is preempted and not valid or enforceable against CRSTTA Because

Potawatomi presupposes a tax valid and enforceable against non-Indians or non-

members, that decision is not helpful to Appellants. The "legal incidence" of SDCl 10-33

is on the Tribe, therefore Chickasaw Nation govems; the tax cannot be enforced against

non-Indians or non-members because the law does not impose the tax on the subscribers.

Consequently, the Appellants entire tax argument fails.4 Even assuming that SDCl 10-33

was rewritten by the legislature to place the "legal incidence" upon the subscriber, the

Appellants' tax argument still fails for three reasons.

First, the PUC has no authority to enter into a tax collection agreement. The South

Dakota legislature authorized the state Department of Revenue (not the PUC) to enter into

tax collection agreements with the Indian tribes SDCl 10-12A-2. This, of course, makes

~e Court declined to decide ifCongress had expressly authorized the collection of
motor fuel taxes from Indians under the Hayden-Cartwright Act, 61 Stat. 641, 644; 70 Stat. 799
(codified at 4 U.S.c. § 104).

<4Appellants might have argued that Mescalero Apache Tribe v Jones, 411 U.S. 145
(1973) would mandate CRSTfA to pay the tax imposed by SDCL 10-33 on (at least) the gross
receipts of the Morristown and McIntosh exchanges. However, CRSTTA would assert sovereign
immunity as a defense under Potawatomi. See Appellant Briefat 19. See also, Employment Sec.
Dept. of South Dakota v, Cheyenne River SiQUX Tribe, 119 N.W.2d 285 (S.D. 1963). The result
is an "adequate alternative" which the Appellants have chosen not to identify for the Commission
or this CQurt.

26



UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH DAKOTA

CENTRAL DIVISION

CHEYENNE RIVER SIOUX TRIBE )
TELEPHONE AUTHORITY, )

)
Plaintiff, ) CIY. 95-3035

)
U.S. WEST COMMUNICATIONS, INC., )

)
Plaintiff-Intervenor, )

v. )
)

PUBliC U1TI.lTIES COMMISSION ) STIPULATION TO STAY
OF SOUTII DAKOTA, et aI., ) PROCEEDINGS

)
Defendants. )

The parties in the above-entitled matter hereby agree to

enter into the following stipulation for a limited stay of these

proceedings until the decision of the Circuit Court for the sixth

Judicial Circuit in the concurrent state court litigation:

BACKGROUND

1. On September 7, 1995, U S West communications, Inc.

("U S West") appealed the denial of the Public utilities

Commission of South Dakota ("commission") of U S West's

application to sell three telephone exchanges to the Cheyenne

River Sioux Tribe Telephone Authority ("Telephone Authority") .

USWC's Statement of Issues, U S West communications! Inc. v. Public

utilities Comm'n of S.D., No. CIV 95-288 (Sixth JUdicial Circuit,

Sept. 7, 1995). On August 31, 1995/ the Telephone Authority also

ATTACHMENT 13



appealed the Commission's denial. NoticeofAppe~, In the Matter of

the Sale of Certain Telephone Exchanges By U 5 West

Communications, Inc. to Certain Telecommunications companies in

S.D., No. CIV 95-295 (Sixth Judicial Circuit, Aug. 31, 1995).

2. On November 3, 1995, the Telephone Authority's appeal

was dismissed. Jud~ent, In the Matter of the Sale of Certain

Telephone Exchanges By U 5 West Communications, Inc. to Certain

Telecommunications Companies in S.O~, No. CIV 95-295 (Sixth

Judicial Circuit, Nov. 3, 1995). On November 9, 1995, the court

permitted the Telephone Authority to intervene as a party

plaintiff in U S West's appeal. Order Granting Cheyenne River Sioux Tribe

Telephone Authority's Motion to Intervene, U S West communications, Inc. v.

Public utilities Comm'n of S.D., No. CIV 95-288 (Sixth Judicial

Circuit, Nov. 9, 1995).

3. On October 24, 1995, the Telephone Authority filed this

action. Complmnt (Oct. 24, 1995). On November 16, 1995, the

parties stipulated that U S West could intervene as a party

plaintiff, and the Court approved the stipulation on November 21,

1995. Stipulation and Order (Nov. 14, 1995).

4. Briefing was completed in the state court proceedings,

and on February 2, 1996, the Circuit Court heard argument in

those proceedings. The parties are presently awaiting a decision

from the Circuit Court.

2



STIPULATION

5. Because the present case is closely related to the

issues before the state court, the parties agree that the instant

case should be stayed pending the decision of the Circuit Court

for the sixth Judicial Circuit.

Attorneys for Plaintiff eRST Telephone Authority

6. The parties agree that the discovery schedule, entered

lIOy /
Alice E. alker /
Greene, Meyer /;: McElroy, P.c.
1007 Pearl Str~t, Suite 220
Boulder. Colorado 80302
(303) 442-2021

]

R chelle Ducheneaux
R3, Box 86A

Gett:.'sD'2!'g, South Dakota 57442
(605) 733-2164

--/ J1~///--~7I" "/~ '---1

7. The parties agree that 30 days after the decision of

into to by the parties on March 11, 1996 pursuant to FED. R. CIV.

proceedings.

P. 26(f), and approved by the Court in its Rule 16 Scheduling Order

(Mar. 15, 1996), should be suspended during the stay of these

the Circuit Court, they will either (1) submit to the court a new

propose a new Rule 16 scheduling order or (2) request an

additional stay.

Dated this 2t::,r'day of

schedule for discovery, as required by FED. R. CIV. P. 26(f), and



Thomas J. Welk
Tamara A Wilka
Boyce, Murphy, McDowell & Greenfield, L.L.P.
P.O. Box 5015
Sioux Falls, SD 57117-5015
(605) 336-2424

William P. Heaston
US West Communications
1801 California Street, Suite 5100
Denver, Colorado 80202

Peter C. Maxfield
Professor of Law
University of 'Nyoming
College of Law
P.O. Box 100
Laramie, Wyoming 82070

JJz=1L///P~ d;Jg;/h
-ramara A Wilka _.

Attorneys for Plaintiff-Intervenor U. S. West
Communications

MARK BARNETT
ATIORNEY GENERAL

Lawrence E. Long
Chief Deputy Attorney General
500 East Capitol
Pierre, South Dakota 57501-5070
(605) 773-3215

r'l-.~_l,,"~ D .I~r::.,~ ...
,-"U"".. .&.",,03. • .L"A."""' ..................O...........

Assistant Attorney General
500 East Capitol
Pierre, South Dakota 57501-5070
(605) 773-3215

By:~ 12 1h (d}7d46 L

Charles D. McGuigan

4



Brent Wilbur
Attorney at Law
P.O. Box 160
Pierre, South Dakota 57501-0160
(605) 244-8803

Counsel for Defendants

5



UNITED STATES DISTRlCT COURT FILED
FOR THE DISTRICT OF SOUTH DAKOTA SEP 16 1996

CENTRAL DIVISION

IT IS ORDERED:

CN. 95-3035

ORDER APPROVING
STIPULATION TO STAY
PROCEEDINGS

ATTACHMENT 14

(3) That within 30 days of the decision of the Circuit

(1) The Stipulation to stay Proceedings is approved.

The matter having come before the Court regarding the

(2) That the discovery schedule, entered into by the

CHEYENNE RIVER SIOUX TRIBE )
TELEPHONE AUTHORITY, )

)
Plaintiff, )

)
U.S. WEST COMMUNICATIONS, INC., )

)
Plaintiff-Intervenor, )

v. )
)

PUBliC UTIUTIES COMMISSION )
OF SOUTH DAKOTA, et al., )

)
Defendants. )

is suspended during the stay of these proceedings.

parties on March 11, J..9'36 pU:;.:s....ant to FE;:;. R. Cr...... P. 26 (f), ar;.d

Court of the sixth Judicial Circuit in U S West Communications

stipulation to stay proceedings jointly submitted by the partes,

parties shall either: (a) submit a new schedule for discovery as

approved by the Court in its Rule 16 Scheduling Order (Mar. 15, 1996),

Inc., v. Public Utilities Comm'n of S.D., No. CIV. 95-288, the



required by FED. R. CIV. P. 26(f) and propose a new Rule 16

scheduling order; or (b) request an additional stay.

Dated this /r:;--t70 day of .~iJI€A_, 1996.

BY THE COURT:

~/,6~~~
U.S. District Judge

ATTEST:

JOSEPH i~S, CLERK

(SEAL)
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ATI'ACHMENT 15

Dear Judge Kommann:

Re: Cheyenne River Sioux Tribe Telephone Authority and U S West Communications,
Inc. v. Public Utilities Commission of the State of South Dakota; Civ.95-3035
Our File No. 21 04-4j (94-122)

Of Counsel
John R. McDowell

J.W. Boyce (1884-1915)
John S. Murphy (1924-1966)

GREENE, MEYER &McELROY

August 1, 1997

Telephone 605 336-2424
Facsimile 605 334-0618

Norwest Center, Suite 600
101 North Phillips Avenue

Sioux Falls, South Dakota 57104
P.O. Box 5015

Sioux Falls, South Dakota 57117-5015

BOYCE, MURPHY, McDOWELL & GREENFIELD, L.E.1i?EI\lED
ATTORNEYS AT LAW AUG 04 1997

The purpose of this letter is to update you on the status of this case and to request that you
continue the stay granted on September 16, 1996. As you will recall, at that time you entered
an Order Approving Stipulation to Stay Proceedings pending the outcome of the South
Dakota circuit court's decision in a related state court proceeding. The Order provided that
within 30 days ofthe circuit court's decision the parties either (a) submit a new schedule for
discovery as required by Fed. R. Civ. P. 26(0 and propose a new Rule 16 scheduling order;
or (b) request an additional stay.

J""'mi,h D. Murph
RU5st"U R. Greenfield
David J. Vickers
G.ry J. P1Shby
Vance R.C. Go{d;unme-r
ThomasJ. Welk
1·f'~· N. Prendergast
J.mes E. McM.hon
Douglas J. H.jek
Mid"d S. McKnight
Grc-gg S. Greenfield
Tamua A. Wilka
Rag.' A. Sudbeck
Cuolyn A. Thompson
Ll~~ Hansen M.ln;o

On February 21, 1997, the circuit court issued a 4 1 page Memorandum Decision, a copy of
which is enclosed, which affirmed in part and reversed and remanded in part the Public
Utilities Commission's decision denying U S WEST Communications, lnco's ("U S WEST")
proposed sale of three local telephone exchanges to the Cheyenne River Sioux Tribe
Telephone Authority ("Telephone Authority"). On March 3, 1997, the circuit court issued
an Order of Remand, a copy ofwhich is also enclosed, which incorporated the February 2 L
1997 Memorandum Decision. U S WEST and the Telephone Authority appealed those
portions of the decision which the circuit court did not remand to the Commission to the
South Dakota Supreme Court. The parties stipulated to stay the Supreme Court proceedings
until the appeal is reunited after remand to the Commission. It is our understanding that the

The Honorable Charles B. Kornmann
U S Courthouse
102 4th Avenue SE
Aberdeen, SD 57401



The Honorable Charles B. Kommann
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circuit court retains jurisdiction over that portion of the decision which was reversed and
remanded and that the initial decision, therefore, is not a final decision.

On July 15, 1997, the Commission again voted to deny the proposed sale but has not yet
issued a written decision. U S WEST and the Telephone Authority plan to appeal the
Commission's second denial of the proposed sale to the circuit court. Subsequent to that
appeal the case will be ready to proceed in the South Dakota Supreme Court. Because the
circuit court has not yet issui,;d a final decision U S WEST and the Telephone Authority
request that you continue the earlier stay until such time as the circuit court issues a final
decision in the state court proceeding and the case is reunited.

Respectfully submitted.

Sincerely yours,

BOYCE. MURPHY, McDOWELL &
GREENFIELD, L.L.P.

Tamara A" Wilka

TAW/vjj

cc: Scott McElroy (w/o enc.)
All'<-e W<>JI'er (n,/r. ""11~ \

...~"" Yo ...'\. ,.-,."."", ",.• }

Rochelle Ducheneaux (w/o enc.)
William P. Heaston (w/o enc.)
Lawrence Long (w/o enc.)
Charles McGuigan (w/o enc.)


